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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


ROBERT A. McAULIFFE, 
Plaintiff Index No. 15687 
vs. 
ADOLF G. CARLSON, 
Commissioner of Finance and Control 


of the State of Connecticut, 


Defendant 


AMENDED COMPLAINT 


Plaintiff, by counsel, complaining of defendant, respectfully alleges: 


A. This is an-action for a declaratory judgment declaring unconstitutional 
Section 17-318 of the Connecticut General Statutes as amended on the ground 
that said statute discriminates against male persons under criminal sentence 
who are transferred to mental health facilities from community correctional 


centers by billing them for their stay at the mental health facilities 


while no women nor those men transferred from Connecticut Correction Insti- 


tutions are billed. 
B. This is an action for a declaratory judgment declaring unconsti- 
tutional Section 4-68 of the Connecticut General Statutes as amended on 


~ the ground that said statuteSdeclare individuals confined in mental health 


5a. 


facilities incompetent and appoints the Commissioner of Finance and Control 
as their conservator without notice and hearing solely due to presence in 
a mental hospital and further that said statute discriminates against 


poor persons in that it applies only to those persons with income and assets 


| of less than $5000. 


C. This action is brought pursuant to 42 U.S.C. §1983, to secure rights, 
privileges and immunities guaranteed by the Fourteenth Amendment to the 
United States Constitution and 28 U.S.C. §2201 and 2202 seeking declaration 
of the rights and other legal relations of the parties. 


D. Jurisdiction is conferred on this court by 28 U.S.C. §1343(3) 


: and (4). 


Il. 


Plaintiff, a resident of the State of Connecticut and a citizen of the 


' United States, is an involuntary patient at the Connecticut Valley Hospital, 


_ Middletown, Connecticut. 


III. ee 


Defendant Adolf G. Carlson is Commissioner of Finance and Control 
of the State of Connecticut, and in that capacity is responsible for the . 
administration and enforcement of Section 17-318 and 4-88 g of the Connecti- 


cut General Statutes as amended. 


IV. 


A. On August 26, 1971, plaintiff was convicted of violating Section 


53-75 of the Connecticut General Statutes (breaking and entering) and was 
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| sentenced to a term of 360 days at the Community Correctional Center at 
“Hartford by the Circuit Court, Fifteenth Circuit. 
Ns B. On September 21, 1971, plaintiff was transferred to the Security 
i Treatment Center in Middletown, a mental health facility, by order of the 
. Commissioners of Correction and Mental Health or their agents. Plaintiff 
remained incarcerated for 218 days at said Center until April 26, 1972, 
during which period he was serving his sentence. 

€. On June 30, 1972, pursuant to Section 17-318 of the Connecticut 
‘General Statutes as amended, the Commissioner of Finance and Control by his 
\) agent billed and collected from funds of the plaintiff held by the defendant 
a8 representative payee of social security disability benefits pursuant to 
, 42 U.S.C. §405j, the sum of $1098.07 for the 218 days of incarceration 
‘at the Security Treatment Center (218 @ $5.037). 
f D. By letter dated September 13, 1972, plaintiff, by counsel Submitted 
a request for the return of said $1098.07 to defendant Carlson. 
E. By letter dated September 28, 1972, defendant Carlson by his agent 


| 
i 


Charles B. Roark, Assistant Director of the Division of Central Collections 
|, denied said request. 
F. On October 12, 1972, plaintiff filed an action against defendant 
| Carlson in the Court of Common Pleas in and for Hartford County seeking 
* judicial review of the administrative decision. 

G. On December 6, 1972, defendant by his attorney filed a motion to 

erase on the grounds: that plaintiff was not entitled to judicial review and 

| that plaintiff had not established his standing to sue the State of Connecti- 
' cut. | 
" G. On January 8, 1973, defendant's motion was granted by the Court and 


, the action was erased from the docket. 
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A. On or about December 4, 1972, plaintiff, ther a patient at the 
Norwich Hospital, Norwich, Connecticut placed $15C in his patient account 
at the Norwich Hospital for his future use. 

B. On or about January 19, 1973, plaintiff, following hospital pro- 

‘ cedure ,sought to withdraw the money from his account. 

C. Plaintiff was then informed by an unknown agent of the defendant 
Carlson that the money in the account had been taken by the defendant to 
pay for the care and treatment of the defendant, and would not be returned. 

D. On January 24, 1973, plaintiff's attorney spoke with Investigator 
McCoy of the Department of Finance and Control at Norwich Hosptial, requesting 
the authority for the seizure of said money. Investigator McCoy informed 
plaintiff's attorney that the action had been taken pursuant to 17-21 of 
the Connecticut General Statutes (renamed 4-689 in the current revision). 

E. Plaintiff is legally competent to manage his affiars and has never 


been found incompetent by any court. 


VI. 


A. Plaintiff respectfully requests that this court declare the statutes 


in question (17-318 and 4-689 of the Connecticut General Statutes as amended) 
unconstitutional on their face and as applied, for the following reasons: 

1. Section 17-318 of the Connecticut General Statutes as amended, 
a copy of which is annexed hereto and made a part hereof as Exhibi* on 
its face and as applied is in violation of the Equal Protection Clause of the 


Fourteenth Amendment to the United States Constitution in that the statute 


invidiously discriminates between classes of prisoners without any rational 


basis for such a classification. Individuals serving their sentences in 
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community correction centers, including those convicted of the same crime 
and/or serving the same sentence as plaintiff, are not billed for the period 

" of incarceration, while those serving their sentences in mental health 

) facilities, having been transferred from community correction centers, as 

: plaintiff, are billed for the period of incarceration. 

2. Section 17-318 of the Connecticut General Statutes as amended 
on its face and as applied in is violation of the Equal Protection Clause of 

| the Fourteenth Amendment to the United States Constitution in that the statute 
 invidiously discriminates between subclasses of prionsers transferred to 

; mental health facilities from correction facilities without any rational 

| basis for such a classification. To wit: 

a. Women transferred from the Connecticut Correction Insti- 

‘ tution at Niantic to a mental health facility, including those convicted of 

- the same crime and/or serving the same sentence as plaintiff, are not billed 

) by the state while men, as plaintiff, transferred from a community correction 
' center to a mental health facility are billed. 

b. Men transferred from the Connecticut Correction Institution 
| at Cheshire to a mental health facility, including those convicted of the same 
| crime and/or serving the same sentence, as plaintiff, are not billed by the 


' state, while men, as plaintiff, transferred from a community correction center 


) to a mental health facility are billed. 


c. Men transferred from the Connecticut Correctional Insti- 

" tution at Somers to a mental health facility, including those convicted of 

f the same crime and/or serving the same sentence as plaintiff, are not billed 

' by the state, while men, as plaintiff, transferred from a community correction 
_ center to a mental health facility are billed. 

3. Section 4-689 of. the Connecticut General Statutes as amended, 


a copy of which is annexed hereto and-made a part hereof as Exhibit B, 


¢ 
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on its face and as applied is in violation of the Due Process Clause of the 


Fourteenth Amendment to the United States Constitution in that it declares 


plaintiff incompetent without notice and a proper judicial hearing solely 


due to his presence in a mental hospital, and designates the defendant 
Carlson as conservator, 


4. Section 4-68g of the Connecticut General Statutes as amended 


on its face and as applied is in violation of the Equal Protection Clause 


of the Four th Amendment to the United States Constitution in that the 


statute discriminates between classes of mental patients without any 
compelling state interest or rational basis for such a classification, 
affecting only those persons with assets and income of less than $5000. 


VII. 


Plaintiff is suffering injury by the seizure of his property and will 


continue to suffer injury in the future by reason of the statuto y appoint ent 


of the Commissioner of Finance and Control as conservator, pursuant to 


‘Section 17-318 and 4-68 of the Connecticut General Statutes as amended. 


WHEREFORE, plaintiff respectfully prays that this Court 
1. Enter a declaratory judgment declaring that Section 17-318 of the 
Connecticut General Statutes as amended, on its face and as applied by 


detendant Carlson, violates the Equal Protection Clause of the Fourteenth 


' Amendment to the United States Constitution. 


2. Enter a declaratory judgment declaring that Section 4-689 of the 


. Connecticut General Statutes as amended, or its face and as applied by 


"defendant Carlson, violates the Due Process and Equal Protection Clauses 


‘of the Fourteenth Amendment to the United States Constitution. 


3. Enter an order directing defendant Carlson to return to plaintiff 
1 all property taken from plaintiff by defendant pursuant to Section 17-318 
\, and 4-689 of the Connecticut General Statutes as amended with interest 
from the date of seizure. 
4. Grant plaintiff such other and further relief as shall appear 
} to the Court, just, proper, and equitable including allowances for costs, 


| disbursements, and reasonable attorneys fees. 


ROBERT A. McAULIFFE 


By 
chael J. Churgin 
Law Student Intern pursuant to 
Local Rule 26 


(auch 


ennis E. Curtis 
Stephen Wizner 
Attorneys for Plaintiff 
127 Wall Street 
New Haven, Connecticut 06520 


i A copy of the foregoing amended complaint has been served on Maurice 
" Myrum, Esq., Attorney for Defendant, 76 Meadow’ Street, East Hartford, 


“Connecticut 06108 by mail, postage prepaid this ith dsy of April, 1973. 
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UNITED STATES DISTRICT COURT 
WISTRICT OF CONNECTICUT 


ROBERT A, McAULIFFE, 
PLAINTIFF 

VS. 

ADOLF. G. CARLSON, 


Commissioner of Finance and 
Control of the State of | 


| INDEX NO. 15687 


Connecticut, 
DEFENDANT 


FIRST DEFENSE: 


The defendant denies the jurisdictional claims of the plaintiff 
set forth in Paragraph 1 of the plaint’ff's amended complaint. 


SECOND DEFENSE: 
1, Paragraphs II, III and IV are admitted. 
2. Paragraph V except for VD and E are admitted. 
3. Paragraph VI is denied. 


4. As to Paragraph VII and Paragraph VD and E, the 
defendant states he has insufficient knowledge on which to form a 
belief and therefore he denies them and leave the plaintiff to his 


proof. 


12a. 


/s/ Maurice Myrun 
Attorney for the Defendant 


Maurice Myrun 

Assistant Attorney General 
76 Meadow Street 

East Hartford, Conn. 06108 
Tel: 528-9564 


I hereby certify that on the 15th day of May 1973, I served a copy 
hereof by depositing it ia the mafls to the following: 


Stephen Wizner, Esquire, 127 Wali Street, 
New Haven, Connecticut 06520 


pf se Maurice Myrun 
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NEW HAVEN, CONN 


| DISTRICT OF CONNECTICUT 


| 
iy A, McAULIFFE 
| Vv. : CIVIL NO. 15,687 


' ADOLF G,. CARLSON, 

| Commissioner of Finance 
| and Control of the State 
| vf Connecticut 


| UNITED STATES DISTRICT COURT 


| 
| MEMCRANDUM OF DECISION 
ON PLAINTIFF'S rOTION FOR SUMMARY JUDGMENT 
This suit raises interesting questions concerning 

| fees and procedures which Connecticut imposes upon some 
| persons who sre mentally ill, The first is whether the 

State can charge some, but not all, prisoners for their 
| maintenance at a state mental hospital while they are serving 
I. criminal sentence, The second is whether the Commissioner 
| of Finance and Co. .:-l1 can automatically become the con- 
| ieamenie of mental patients with modest assets in state 
| institutions without a hearing to determine their incom- 
| 


| petency e 
| The background ‘cts Leadj:g up to the current 


| controversy are not in ¢aru'*s, On Augiet 26, 1971, plaintiff 


was veut coad to serve a term vu. 360 days in the Hartford 


| 


Community Correctional Center «iter conviction fox breaking 
! and entering, On September 21, 1971, the Commissioner of 
| the Security Treatment Center in Middletown, 2/ Plaintiff 


\ z ‘ 


Corrections transferred him to a state mental health facility, 


l4a. 
ais 


served 218 days of his sentence at the Security Treatment 


| 


Center and was released on April 26, 1972. Pursuant to Conn, 
Gen, Stat, § 17-318,2/ the Commissioner of Finance and Control 
billed plaintiff for $1,098.07, the cost of his “hospital 

| expense" at the Security Treatment Center computed at the 

| rate of $5,037 per day for 218 days, This sum was collected 
| from social security benefits that defendant was holding «s 

| xepresentative payee of the plaintiff. 42 U.S.C. § 405(3). 
After eapiration of his sentence, plaintiff wa. 

| involuntarily committed to the Norwich Hospital, a state 
hospital for the mentally ill. While at Norwich he deposited 


| $150.00 in a patient's account, intending to save the sum 


for future use, Later he attempted to withdraw money from 


his hospital account, However, he was informed that the 


| Commissioner of Finance and Control had been appointed his 


2/ 


| conservator, pursuant to Conn, Gen, Stat. § 4-68g,— and had 


= in his account would not be returned since the 
| 
| 


|} used the $150.00 to pay for plaintiff's hospital treatment. 


| Conn, Gen, Stat. § 17-295(c). The Commissioner's appointment 


| 


| 
i 


as plaintiff's conservator was not preceded by a probate 


court hearing to ascertain whether plaintiff was "incapable 
| 


of managing his affairs," Conn, Gen, Stat. § 45-70, as 
generally required for designation of a conservator. 
Plaintiff has moved for summary judgment in this 
|action seeking a declaratory judgment, pursuant to 42 U.S.C. 
Is 1983, that Conn. Gen, Stat. §§ 17-318 and 4-68 vioiate 


3- 


the Fourteenth Amendment of the United States Constitution. 
Since the parties do not dispute the exitence or the truthfulness 
of the material facts alleged in the pleadings and in plaintiff's 
affidavits, the merits of plaintiff's constitutional claims can 
appropriately be considered. 
aa 
Constitutionality of Conn. Gen. Stat. § 17-318 
Plaintiff does not challenge the State's power to charge 
prisoners for their expenses. Instead, he contends that g 17-318 
violates the Equal Protection Clause by creating arbitrary classifica- 
tions as to which prisoners must pay and which expenses they must pay. 
Five distinctions are identified, two concerning who must pay, and three 
concerning what expenses must be paid. (a) Prisoners transferred to a 
state mental hospital must pay hospital costs if they were transferred 
from a community correctional center (jail), but not if they were trans- 
ferred from other penal institutions. (b) Prisoners transferred from a 
community correctional center to a state mental hospital must pay 
hospital costs if they are men, but not if they are women. (c) Prisoners 
covered by § 17-318 must pay for their hospital costs, but not the costs 
of their maintenance in jail. (d) Prisoners covered by g§ 17-318 must pay 
hospital costs if they were transferred to a state hospital for the 
mentally il], but not if they were transferred to a general hospital for 
any other illness. (e) Prisoners covered by § 17-318 must pay for medical 


care at a state hospital for the 


ill 


mentally ill if they are transferred to such a hospital for 
in-patient care, no matter hiv beief their stay, but not for 
| out-patient medical care no matter how prolonged their 
treatment, 4 
| The parties agree that "strict" judicial scrutiny 
| of these cisssifications is not pian since they are 
| not based upon "suspect" criteria and do not infringe upon 
| "€undamental" rights, Therefore, rather than showing that 
the -lecsirfications created by § 17-318 are premised upon 
i pve compelling state interest, the State must prove thet 
they "rationally [further] some legitimate, articulated state 
| purpose and therefore [do] not constitute an invidious dis- 


crimination in violation of the Equal Protection Clause. . . |’ 


San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 
1, 17 (973). 

The first classification distinguishes between 
those inmates transferred to state mental hospitals from 
community correctional centers and those transferred from 
all other penal institutions, Only the former are charged 

| for their hospital costs, Historically, felons were incar- 
cerated in state prisons and misdemeanants were committed 
to county jails, Consequently, defendant argues, § 17-318 
reflects a legislative decision that misdemeanants “should 
have the same obligation to pay for hospital care es the 


non-criminal citizen," since, unlike felons, their brief 


confinement for one year or less does not significantly 


| 


| interfere with their earning capacity or deplete their assets. 


y 

ge? 

q oY 
J 


eS 


we 2 


we 


,In essence, defendant claims that § 17-318 is based 
upon th2 common law policy that persons treated at public 
humane institutions will not be permitted to receive state 
aid at the taxpayers' expense if they are capable of 
reimbursing the public for their atte Although statutes 
providing state aid to citizens generally reflect this 
policy, its application to state expenditures for maintaining 


and treating prisoners is less frequent, but not novel, 


| Farlier decisions often upheld the validity of statutes 


requiring prisoners to reimburse the State for their main- 


Pees | More recent cases have upheld prisoners’ liability 
for mental health treatment received while serving their 
eeiteine or while in custody at state hospitals because 
they are unable to stand trial by reason of insanity.” 

Connecticut undoubtedly has a legitimate interest 
in relieving its taxpayers by requiring prisoners with 
earning potential or assets to reimburse the State for the 
expense of m‘ntaining them in state hospitals, . However, 
under the current prucedures fur placing prisoners in state 
institutions, this purpose is not rationally furthered by a 
statutory classification based upon the assumption that a 
prisoner's place of incarceration is an accurate indicator 

5 ability to pay his state hospital expense, 
any prisoner, irrespective of the length of his 


senteo:., may be transferred from one corre tional facility 


l to another correctional institution if "it appears to the 


Commissioner [c« Corrections] that the best interests of the 


_ 
——— — —— 


ae) 
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coe 


inmate or the other inmates will be served by such action," 
Conn, Gen, Stat, § 18-86, Pursuant to § 18-86, a misdemeanant 
or a felon, initialiy incarcerated at a Community Correctional 
Center under a sentence of sen year or Sanaa’ would be trans- 
ferred to ccr, Sumers, if his background or the nature of 

his offense required rehabilitative treatment available at 
Somers or commitment to a maximum security institution. 
Thavetout; aisdemeanants and felons serving identically brief 
sentences may be incarcerated at a Community Correctional 
Center or at CCI, Somers, However, the inmate at the 
Community Correctional Center will be charged for his state 


hospital expenses under § 17-318 on the assumption that he 


a 


has received a shorter sentence than an inmate at CCI, Somers, 
and will be removed from the competitive job market for a 
shorter aected 

Many “umcts3 at Community Correctional Cer -rs who 
are billed for their hospital costs may actually be imprisoned 
for longer periods than inmates at CCI, Somers, .. felon 
receiving an indeterminate sentence in excess of one year 
from a Circuit Court, Conn, Gen. Stat. § 53a-35, is initially 
incarcerated at a Community Correctional Center. The 
Commissioner of Corrections then determines whether he should 
remain in a Comaunity U-erectional Center or whether it would 
be in the inmate's best interest to transfer him to CCI, 
Somers, for the balance of his sentence, Since many felons 
receiving indeterminate sentences may have already earned 


extensive jail. credit awaiting trial and sentencing, they may 


19a. 
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not be transferred to CCI, Somers, but may serve the remaining 
eee of their indeterminate sentences in a Community 


| Correctional Center. If his jail time credit is added to the 


\ 
| remaining portion of his sentence, a felon serving an 
\ . 
| indeterminate sentence in excess of one year at a Community 
| 
Correctional Center may actually be imprisoned for a longer 


{| 
|period than a felon or misdemeanant serving a sentence of 


|less than one year at Somers, 
| 


Even if all inmates at CCI, Somers, were incarcerat 
| for longer periods than prisoners at Community Correctional 

| Centers, a statutory classification based upon place of 

| 


| incarceration would not rationally advance the state's 


‘interest in charging mental hospital expenses only to 


prisoners with income or assets, Under Conn, Gen. Stat. 


| & 18-7, an inmate at Somers may be employed during his 


|imprisonment, His wages are deposited in a bank account and 


are paid to him upon his release, Conn, Gen, Stat. § 18-85. 


‘However, if an inmate is still. in custody, the warden at ccI, 


| 


\Somers, may pay any portion of the funds to the inmate or his 


een if their expenditure is necessary for the inmate's 


as his relatives' welfare. Id, Since an inmate's transfer 


\from Somers to a state mental hospital is for his own welfare, 
| 
| 
| 
| 


the Zunds from his employment: would presuma’ iy be available 


‘for paying his hospital expenses. It is arbitrary to exoupt 
\his assets, including his readily-available accrued wages, 
from being used for his state hospital costs and to charge 


inmates at Community Correctional Centers for such expenses 


20a. 
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when they ‘may be unable to obtain employment during confine- 
ment or immediately after release, and may be overburdened 
with other obligations. Moreover, there are less job 
opportunities in jails than in prisons, 

The second classification concerns the distinction 
between male misdemeanants imprisoned in a Community Correc- 
| stone Center and female misdemeanants serving identical 


| sentences at CCI, Niantic, Conn, Gen, Stat. § 1-1 (Supp. 


1973) states that when the term "jail" is employed in a 


| statute, it means"... those portions of the Connecticut 


Correctional Institution, Niantic, used to detain female 


persons awaiting disposition of pending charges or to confine 
female persons convicted of, or who plead guilty to, the 
commission of misdemeanors and who have been sentenced to 


community correctional centers. . . ." Since § 17-318 pro- 


vides that the estate of any person who is transferred from a 


"jail" to a state hospital shall be charged for hospital 
expenses, it is arguabic thec female misdemeanante incarcerated 
|at CCI, Niantic, are incarcerated in a "jail' within the 
| meaning of Conn, Gen, Stat. § 1-1 and are therefore liable for 


their state hospital expenses, However, the State does not 


‘epee plaintiff's point that female misdemeanants at ccI, 
| Niantic, serving the same sentence as 4 male misdemeanant at 
a Community Correctional Center are in fact not charged for 
their state hospital costs under § 17-318. 

It is difficult to perceive how a classification 


i based aspon the sex of an inmate bears 4 substantial relation 


21a. 
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to the State's interest in lightening the burden of taxpayers 
| by charging prisoners with assets for their state huspital 
expenses, Perhaps this classification was derived from the 


outdated notion that females in our society do not possess 


their own income or assets but receive support from their 
| €amilies or spouses, In Frontiero v. Richardson, 411 U.S. 
| 677, 689 n, 23 (1973), the Supreme Court observed: 


In 1971, 43% of all women over the age of 16 
were in the labor force, and 18% of all 

| women worked full time 12 months per year, 

| See U.S. Women's Bureau, Dept, of Labor, 
Highlights on Women's Employment & Education 
1 (W.B. Pub. No. 72-191, Mar. 1972). More- 
| over, 41.5% of all married women are 
employed, See U.S, Bureau of Labor 
Statistics, Dept. of Labor, Work Experience 
of the Population in 1971, p. 4 (Summary 
Special Labor Force Report, Aug. 1972). 

. « « [T]he median income for all women 
over the age of 14, including those who 

are not employed, is approximately $2,237. 
See Statistical Abstract of the United 
States Table No. 535 (1972), Source: U.S. 
Bureau of the Census, Current Population 

| Reports, Series P-60, No, 80... . 


Therefore, current employment statistics for females refute 
| whatever historical validity there may have been for according 
| 

| such differential treatment to female misdemeanants under 

Is 17-318, The Supreme Court's recent upholding of a state's 


| 

| tax exemption for widows, Kahn v. Shevin, U.S. (Apr. 
i ees ee aren amen 

|24, 1974), does not validate Connecticut's attempt to impose 


|added charges upon prisoners simply because they are males. 
It is conceivable that it would be more efficient 
| for the State not to bill female misdemeanants at CCI, Niantic, 
for their state hospital expenses since it might be time 


consuming to determine which females at Niantic are “in jail" 


i] 
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within the meanine £ Conn, Gen, Stat. §§ 1-1 and 17-318. 
Although the Supreme Court is divided on the issue of whether 
i classification based on sex is inherently suspect, ~ 
|recent decisions unequivocebly indicate that “any statutory 

| scheme which draws a sharp line between the sexes, solely 

| fox the purpose of achieving administrative convenience, 

| necessarily commands ‘dissimilar treatment for men and women 
| who are similarly si~uated,' and therefore involves the 'very 
\kind-of arbitrary legislative choice forbidden by the [Equal 
Protection Clause of the Fourteenth Amendment]... .' Reed 
v. Reod, 404 U.S., at 77, 76."" Frontiero v. Richardsen, 


| supra, 411 U.S., at 690. Obviously, mere administrative 


| comientinies is not sufficient to sustain § 17-318's differenti 
treatment of male and female misdemeanants against a constitu- 
| tional challenge on eq.al protecticx grounds, | 
Turning now te the variations among payments that 
\are charged, the third classification makes a distinction 
between maintenance costs at @ jail, which are not charged, 


‘and maintenance expenses at & mental hospital, which are 


charged, If, as is likely, maintenance costs at a mental 


RS are higher than at a jail, the atate's purpose of 


leasing the burden on taxpayers might well be rationally 
‘Peoregens by charging for mental hospital costs but not jail 
leosts. Even if the factual basis for such a distinction were 
demonstrated, the further distinctions that § 17-318 makes 


among chargeable costs add to its constitutional infirmity. 
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The fourth classification makes a distinction 
between hospitalization.costs for mental illness, which are 
charged, and hospitalization costs for all other illnesses, 


10 
i\which are not charged2! It may well be that in some 


| 
| sustences the costs of mental illness hospitalization exceed 


ithe costs of hospitalization for other illnesses, but there 


| has been no demonstration that this is true generally, or for 


the class of transferred prisoners in particular, The State 


has not attempted to categorize the costs to be charged by 


reference to a minimum hospital stay or a minimum dollar 


amount, It has simply selected mental illness out of all the 


conditio % that may require hospitalization and imposed on 


one class of prisoners a charge for such care, There is no 
|basis for concluding that this classification of costs 
rationally furthers a legitimate state interest. 

The fifth classification makes a distinctior between 
imental illness expenses of hospitalized prisoners, which are 


charged, and out-patient mental illness expens~3; of prisoners, 


|which are not charged, There may be facts to demonstrate 
\that, on the average, hospitalization expenses for mentally 
ill prisoners exceed the costs of their out-patient care, 
although the risk of overinclusiveness of this classification 
appears high, especially in view of the modern trend toward 
reducing the in-patient treatment time for mental illness, 
Whetherthis classification standing alone would invalidate 
the statute need not be decided, since the combination of all 


the classifying criteria plainly place the statute beyond the 
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outer limits of even a restrictive view of the equal protectio 
clause. 
Il. 
Constitutionality of Conn, Gen, Stat. § 4-682 
Conn. Gen, Stat. § 4-68g creates a significant 

exception to the procedural requirements for the appointment 
| of a conservator for a person receiving state care or 
| esiliokanes.oe Prior to the appointment of a conservator, 
patients at state institutions for the mentally ill who have 
| personal property or an annual income of less than $5,000.00 


abe not afforded the procedural safeguards of notice and an 
| 


‘adversary competency hearing by a probate court. Instead, 


ae mere commitment or admission to a state institution 
\ for the mentally ill authorizes the Commissioner of Finance 


and Control to serve as their conservator and to hold or use 


——_ 


way personal property or income for their support and 

benefit "in the same manner as a duly appointed conservator," 
Conn, Gen, Stat. § 4-68g. Plaintiff contends that § 4-68 

| infringes his right to due process of law, guaranteed by the | 

Fourteenth Amendment, because it deprives him of his civil 

rights to enter and enforce contracts, settle obligations or 

bes gifts of his property without the essential safeguards 

| oe notice and an opportunity to be heard on the issue of his 
competency, 

| Conn. Gen, Stat. § 4-68g creates the presumption 
that persons with personal property or assets of less than 


| $5,000.00 are incapable of managing their affairs after 
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commitment, or admission to a state mental institution, This 
presumption of incompetency is irrefutable and irreversible 


| since mental patients falling within the purview of § 4-68 
| are never afforded the opportunity to establish their ability 
, to manage their affairs. 

| Prior decisions have indicated that involuntary 


commitment to a mental institution does not support even a 
| 


| presumption that a ment=i patient is incompetent, In Winters a 
\v. Miller, 446 F.2d 65, 68 (2d Cir, 1971), the Cour* of 
&e 
|Appeals stated: 


- « « [T]he law is quite clear in New York 
that a finding of "mental illness" even by 
«< judge or jury, and commitment to a 
hospital, does not raise even a presumption 
that the patient is "incompetent" or unable 
adequately to manage his wn affairs, 
Absent a specific findin, ©* incompetence, 
the mental patient retair» the right to 

sue or defend in his own name, to sell or 
dispose of his property, to marry, draft 

a will, and, in general to manage his own 
affairs, (Citat.. us omitted), 


Relying upon this statement in Winters, Judge Blumenfeld 
\indicated in Logan v. Arafeh, 346 F.Supp. 1265, 1269-70 (D. 


BE 1972), that involuntary commitment cf a mental patient, 


pursuant to Conn, Gen, Stat. § 17-183, does not create a 
RE of incompetency. By creating an irrebutable 
presumption of incompetency, § 4-68g cenies plaintiff due 
process of law, Cf, Cleveland Bd, of Education v. LaFleur, 
U.S. ____ (Jan, 21, 1974); Vlandis v. Kline, 412 U.S. 441 
(1973); Stanley v. Illinois, 405 U.S. 645 (1972); Bell v. 
Burson, 402 U.S. 535 (1971). 
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The statute also conflicts with the Eq Protection 
Clause by exempting from the presumption of incompetency 
persons who own real property of any value or who possess 
personal property or income in excess of $5,000.00, These 
tems are entitled to an indepencent competency hearing 


j 40 recognition of the fact that all mental pctients are not 


incapable of managing their affeirs. Obviously, it is 


iueaee: to think that all or even most state mental patient 
| 


| without real property and without personal property and income 


| of more than $5,000.00 are incompetent. 
| 


| 


| obtaining reimbursement for state mental health care rendered 


The State undoubtedly has a legitimate interest in 


to individuals with assets, There may also be a greater 
urgency i: establishing state cotrol over the estates of 
state mental health patients with modes* assets since their 
| funds could be rapidly depleted, 

Pursuant to Conn, Gen, Stat. § 45-72, a probate 
court may appoirc a temporary conservator for thirty days if 
|| two physicians certify that a person is incapable of managing 

ba affairs, Prior to the expiration of this thirty-day 
ti 6 a permanent conservator may be appointed after the 
alleged incompetent kas been afforded a full-scale competency 
jhearing. Conn, Gen, Stat, §§ 45-70 and 45-71. It would 
appear that these puocedures could be used to appoint “he 
Commissioner of Finance and Control as the temporary con- 
esarvator of state mental health patients with modest estates 


upon certification by physicians that they are inc«pable of 
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managing their affairs. ‘Since probate court hearings at 
state mental institutions are. not infrequent, a full-scale 
competency hearing could be scheduled within thirty days of 
the appointment of the Commissioner as temporary conservator, 
Under these procedures, the State would also avoid the cost 


of administering the estates of mental health patients who 


| are competent, Perhaps the statutes could be amended to 


permit the Commissioner to initiate such proceedings. 
There is also merit to plaintiff's claim that 
§ 4-68g stigmatizes a mental patient as an incompetent without 


due process of law, In Wisconsin v. Constantineau, 400 U.S. 


| 433 (1970), “he Supreme Court sustained a constitutional 


| challenge to a statute permitting the "posting" of persons as 
| 


| excessive drinkers without affording them notice or an 


| opportunity to be heard, Procedural due pxocess must be 


satisfied whenever the State attaches a "badge of infamy" to 
a citizen, although it may "net involve the stigma and hard- 
ships of a criminal conviction." Anti-Fascist Comm, v. 
McGrath, 341 U.S. 123, 168 (1951)(concurring opinion). In 
Dale v. Hahn, 440 F,2d 633 (2d Cir. 1971), the Court of 
Appeals expressly characterized incompetcucy as a stigma, 
Since the plaintiff's incomoetency carnot be pre- 
ae from his involuntary commitment to Norwich Hospital, 
he was not officialiy branded with the stigma of being unable 
to manage his affairs until the Commiisioner of Finence and 
‘Control was appointed his qonaerdstor, and this occurred 


|without giving him any hearing on the issue of his competency, 
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Since Conn, Gen. Stat. §§ 17-318 and 4-68g violate 
the Fourteenth Amendment, plaintiff's motion for summary 
judgment is erantada Judgment will enter declaring 
§ 17-318 unconstitutional to the extent that it imposes 
hospital costs upon any person transferred from a jail as 


| defined in Conn, Gen, Scat. § 1-1, and declaring § 4-68 


| unconstitutional in its entirety. 
| 


Dated at New Haven, Connecticut, this “¢ day of 

May, 1974. 
2 — 
a 


Jon 0, Newman 
United Status District Judge 


} 
| 
| 
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1/ Conn, Gen, Stat. § 17-318 ~rovides: 


When any person has been transferred from 
the State Prison, the State Prison for 
Women, The Connecticut State Farm for Women 
or the Connecticut Reformatory to a state 
hospital, such person's hospital expense 
prior to the termination of his sentence 
shall be charged to the state: When any 

erson has been transferred from a jail to 
a state hospital, such person $ hospitai 
expense prior to the termination of his 
sentence shall be paid out of the estate 
of such person, if he has any estate; if 
he has no estate, it shall be paid by the 
state, If any person, whether transferred 
from the State Prison, the State Prison 
for Women, The Connecticut State Farm for 
Women, the Connecticut Reformatory or a 
jail, is committed to a state hospital 
after the expiration of his sentence, such 
person's hospital expense shall be paid to 
the state in the manner provided for payment 
in this chapter, (Emphasis added). 


As a consequences of reorganization of Connecticut 


correctional institutions, references to specific institutions 


in Conn, Gen, Stat. § 17-318 should be construed as follows: 


{"State] Prison" , ... shall be construed to 
mean the Connecticut Correctional Institution, 
Somers [hereafter CCI, Somers]; "State Prison 
for Women" shall be construed to mean the 
maximum security division of the Connecticut 
Correctional Institution, Niantic [hereafter 
C’:, Niantic]; "jails“ or "jail" shall be 
construed to mean the Community Correctional 
Centers . . . and those portions of the 
Connecticut Correctional Institution, Niantic, 
used to detain female persons awaiting dis- 
position of pending charges or to confine 
femele persons convicted of, or who plead 
guilty to, the commission of misdemeanors 

and who have been sentenced to community 
cerrectional centers . . .; "Connecticut 
Reformatory" shall be construed to mcan the 
Connecticut Correctional Institution, 
Caeshire [hereafter CCI, Cheshire], "The 
Connecticut State Farm for Women" shall be 
construed to mean the Connecticut Correctional 
Institution, Niantic. Conn, Gen, Stat. § l-1 
(Supp. 1973). : 
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2/ Conn, Gen, Stat. § 4-68g provides: 


Whenever any person having property or an 
interest in property is committed or admitted 
to a state inst. ution for the mentally ill 
or mentally retarded or, subsequent to such 
commitment or admission, acquires property 
or an interest in property, and the property 
is personal property of any kind or nature, 
not in excess of five thousand dollars, or 
annual income not in excess of said amount, 
no guardian o» conservator shall be 
appointed, and the commissioner of finance 
and control shall be the guardian or con- 
servator of such person, without court pro~ 
ceedings, only for the purposes hereinafter 
specified, He shall have authority to make 
any compromise or exercise any option, with 
the <pproval of the attorney general, for the 
purpose of collecting such funds or property. 
- He shall have authority to release, in behalf 
of such person, his estate, any bank, — 
insurance company, beneficial organization, 
executor, administrator, tr. tee, fiduciary 
agent, corporation, or individuai, and, 
upon demand, any bank, insurance company, 
beneficial organization, executor, admin- 
istrator, trustee, fiduciary agent, corpora@ 
tion or individual shall pay to the 
commissioner of finance and control, or to 
such person or pev'sons 48 aaid commissioner 
directs, the ameyat due, Said commissioner 
shall hold or us such property or funds 
for the support and benefit of such person 
in the same manner as a duly appointed con- 
servator, and shall maintain records of 
such property or funds and the disposition 
thereof, The receipt of said commissioner 
or his ag nt shall be sufficient authority 
for such bank, insurance company, beneficial 
organization, executor, administrator, 
trustee, fiduciary agent, corporation or 
individual for such payment, and shall dis- 
charge its or his liability therefor. 


3/ The development of this common law policy and 


| 
| 


| its impact upon legislation was traced in State v. Ikey's 


Estate, 84 Vt. 363, 366-67, 79 4. 850, 851 (1911): 


| By the common law of England it is the duty 
of the king to take care of all kis subjects 
who, by reason of their imbecility and want 
of understanding, are incapable of taking 
care of themselves... . 


if 
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Under our form o. government the sovereign 
state has the same common law duty resting 
upon it concerning the cre and custody of 
persons and estates of tt.se who are idjots 
crom nativity, or who have lost their 
intellects, and become non co»pos, or 
unable to take care of themselves . . |; 
and it is manifest from th~ statutow7 
regulations in this respect hr. ‘he policy 
of the Stite is, as at comnfon that the 
es‘:ates of such wards shall be appropriate? 
to their proper maintenance, before they can 
be supported at the expense of the state, 
Indeed, . . . the statute concerning the 
insane poor . . . gous further than this; 
for in cases falling within th: provisicis 
of that section it must be found not only 
that the insane person is destitute of 
means to support himself, but also that he 
is without relatives bound by law to support 
him, before an order can issue for his con- 
finement at the expense of the State. 
(Citations omitted). 


4/ See People v. Hawkins, 157 N.Y. 1, 51 N.E. 257, 


31 N.Y.Supp. 115 (1898); Jefferson Cour.ty v. Hudson, 22 Ark, 


595 (1861); State v. Isaac, 13 N.C, (2 Div. L) 47 (1828); 


Washburn v. Belknap, 3 Comm. 1.” (1821). 


5/ See In Re Es-n:e of Hockett v. State Dept. of 
| Social Welfare, 177 Ken, $7, 280 P.2d 573 (1955); State v. 


Green, 272 S.W.2d 133 (Ct. Civ. App. of Tex. 1954); Auditor 


| Geneval v. Hall, 300 Mich, 215, 1 N.W,2d 516 (1942); Auditor 


| 
iGeneral v. Olezniczak, 302 Mich. 336, 4 N.W.2d 679 (1942). 


6/ See Briskman v. Central State Hospital, 264 


S.W.2d 270 (Ct. App. Ky. 1954); Estate of Gestner v. Bank of 


|America Nat'l Trust and Savings Assn., 90 Cal.2d 680, 204 P,2d 
7? (Dist. Ct. App. 1949); State v. Griffirh, 36 N.E,2d 489 


| (Ct. App. Ohio 1941); State v. Ikey's Estate, 84 Vt, 363, 79 
lA. 850 (1911). 
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7/ The sentencing provisions of Conn. Gen, Stat, 
§ 53a-35(d) provide: 


(d) . . . ([W]hen a person is sentenced for a. 
class C or D felony or for an unclassified 
felony, the maximum sentence for which does 
not exceed ten years, the court may impose & 
definite sentence ‘* imprisonment and fix a 
term of one year «~ less. (Emphasis added), 


Under Conn, Gen, Stat, § 18-73, any male oarein 
| between the ages of sixteen and eighteen years of age who is 
amenab’e to reformatory methods may be cornitted by the 
Superior Court to CCI, Cheshire, if he is convicted of an 
offense which is punishable by impri-~nment in the CCI, Somers 


or in a Community Correctional Center, for a shorter period 


cen TC 


than lite, A minimum-reformatory sentence of nine months may 
be imposed under this section, and a reformatory sentence of 
any length may be suspended after six months, 

Pursuant to Conn, Gen, Stat. § 18-75, the 


Circuit Court may sentence any male person between the ages 


the maximum penalty for his offense does not excéed imprison- 


of sixteen and twenty-one years of age to CCI, Cheshire, if 
|ment in state prison for five years, fnere is no statutory 


mini:am sentence for persons sentenced under this provision, ie 


and it is not uncommon for prisoners to be paroled after 
serving nine months of their sentence, 

| Correlating these sentencicg provisions with 

§ 17-318, a twenty-year-old misdemeanant who is incarcerated 
at CCI, Cheshire, for nine months pursuant to § 18-75 will not 
age ene for hie state hospital expenses despite his brief 


period of incarceration, However, another twent ’-year-old 


‘ iv 


offense in a Community Correctional Center, because he is not 
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zi misdemeanant who serves a nine-month sentence for the same 
| 


amenable to reformatory rethods, will be billed for his 


hospital expenses although his earning capacity is impeded 


for an equal period of incarceration, Obviously, whatever 


| 
| 
|individuals in the State Reformatcry would be less able to 


| historical validity may have existed for presuming that 
| y 
| 


| bear their hospital costs than irmates in jail has been 
I stentticantly diminished by more recent sentencing provisions, 


9/ See Kahn v. Shevin, U.S. ____ (Apr. 24, 1974); 


Frontiero v. Richardson, 411 U.S, 677 (1973); Reed v. Reed, 


404 U.S. 71 (1971). 


10/ Under § 18-52a, 1 prisoner incarcerated in a 


|Community Cerrectional Center whe "becomes sick with a disease 
ee malady which requires hospitalization for surgery or ot10cr 
medical care may be transferred . . . to any state hospital 

having facilities for such care. . . .' Since § 17-318 refers 


to charging prisoners fcr state hospite! expense without 


| limiting the state's sight of reimbursement expenses incurred 
a state mental hospitals, it is arguable that prisoners 
traneferred to state hospitals for surgery or other medical 
eH are also liable for their hospital expenses. However, 


the defendant has conceded that the § 17-318 has been applied 


to obtain reimbursement only for hospital expenses incurrec 


by prisoners transferred to state mental health facilities, 


| 
11/ Under Conn, Gen, Stat, § 45-70, the Commissioner 


of Finance and Control may apply to a probate court for the 


} 
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appointment of a conservator for any person with property who 
is receiving state care or assistance, If the person 
receiving state aid is in a state institution, notice of a 
competency hearing must be left with the supervisor of the 
institution at least five days before the hearing date, Conn, 
Gen, Stat. § 45-71, The alleged incompetent may attend the 
| probate hearing with counsel, cross-examine adverse witnesses, 
and present evidence to refute his competency, If there is 


| 
| evidence sufficient to support a finding that the person 
| receiving state care "is incapable of managing his affairs," 


the probate court will appoint a conservator for his property. 


Conn, Gen, Stat. § 45-70. 


12/ Plaintiff has requested this Court to order the 
defendant to return with interest from the date of seizure 
the property taken from him pursuant to Conn, Gen, Stat. 
§§ 17-318 and 468g. No order appears necessary at present, 
since it is expected that, in light of this decision declaring 
the challenged statutes unconstitutional, defendant will agree 
to return to plaintiff the property taken from him, Tf this 
doe: not occur, plaintiff can apply for a supplemental judg- 


ment, At that time consideration can be given to whether 


defendant has available a defense of sovereign immunity, 


Edelman v. Jordan, ___ U.S. ___ (Mar. 25, 1974), or whether 


such defense is inapplicable to what is essentially a claim 
| 
| for restitution, 
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a/ Two statutes, Conn, Gen, Stat. §§ 17-194a and 


| 17-246, authorize the Commissioner of Corrections to transfer 


a state prisoner to a state hospital for mental illness. 
Plaintiff does not claim that the State failed to comply with 
| the commitment requirements of these statutes, nor does he 

| attack their constitutionality, The constitutionality of 


transfer procedures is a pending issue in Chesney v. Manson, 


| Civil No. 15,308. 


I 


wii 
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UNITED STATES DISTRICT COURT iia ‘tenes 
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U.S. DIS 
DISTRICT OF COMMECTTCUT NEW HAVEN, CONN. 


ROBERT A. McAULIFFE 
v. 


| ADOLF G. CARLSGH, 
Commissioner of Finance 
and Control of the State 
of Connecticut 


CIVIL WO. 15,687 
) 
) 


SMART JUDGMENT 
This cause having come on for bearing on plaintiff’ 


motion for summary judgment and this Cort heving rendered 
its Memorandum of Decision on Plaintiff's Motion for 
Summary Judgment, under date of May 30, 1974, grantirz said 
motion, 

It is ORDERED and ADJUDGED, as follows: 

(1) That Conn. Gen. Stat. § 17-318 be and is 
hereby declared unconstitutional to the extent thet it 
imposes hospital costs upon any person treasferred from 4 
jail as defined in Conn. Gen. Stat. § 1-1; and 

(2) That Conn. Gen. Stat. § 4-68 be and is hereby 
declared unconstitutionsl in its entirety. 

Dated at New Haven, Connecticut, this 30th day of 


i May, 1974. 


SYLVESTER A. MARKOWSKI 
CLERK, STA 


Br 


JON QO. NEWMA® 


UNITED STATES DIST2"CT JUDGE 
May 30, 1974 


| 
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U.S, GiSIKIST COURT 
NEW HAVEN, CONN. 
UNITED STATES DISTRICT COURT 


CIVIL MO. 15,667 
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Pleintiff's motion for supplementel relief presents 
in an unusual context questieas concerning waiver of Eleventh 


| pmendmant protection, In the first stage of this litigation, 


brought pursuant to 42 U,8.C. § 1983, this Court granted 
plaintiff's motion for summery judgment and entered an order 
declaring unconstitutienal Conn. Gen. Stat. $$ 17-318 and 
4-68g, McAuliffe v. Carlson, 377 F.Supp. 896 (D. Conn. 1974) 
(McAuliffe 1). Under the euthority ef these statutes 
defendant, Connecticut's Commissioner of Finance and Coatrol, 
had taken two sets of Gunds belonging to plaintiff, and had 
applied the money te reimburse the State for expenses 


in providing care for plaintiff et «se State mental health 
facilities, 
The first sum of money taken by defendant was 


of the Seciel Security Act. Plaintiff had been transferred 
to the Security Treatment Center, Middletew, frem the 


Hartford Community Correctional Center, and § 17-318 made all 
euch transferees liable fer the costs of their “hospitaliza- 
tien." Te enferee this liability against plaintiff, defenden 
applied, under the euthority conterred on his by Conn. Gen. 


Stat. § 4-68e,2/ te the Secretary of Health, Education end 


Welfare, who suthorized defendant to receive plaintiff's 
social security benefits as “representative payee,” 42 U.8.C. 
§ 405(§), 20 C.F.R. § 406.1601, and to expend thoee funds for 
plaintiff's use end benefit. 

Plaintiff himeelf never hed control over or 
possession of these funds. Tasy were sent directly to def 
ant as representative payee, end he, in effect, transferred 
then to himself as Commissioner of Finance and Contrel and 
billing agent for the State of Connceticut. Meauliffe I held 
the statute making plaintiff liable ‘-r his hospital costs 
uncenstitutional as « denial of equal protection; this use of 
plaintiff's funds was therefore unlawful. 

The second sum was $150 over which plaintiff did 
initially have eentrel. After being transferred from the 
Security Treatment Center te Merwich Hospital, plaintiff hed 
begun receiving his ow sceial security benefits pursuant to | 
the Secretary's decision te remove the Commissioner es repre~ 
sentative payee. Plaintifé hed deposited his disability 
benefits in a patient's sesount st the hospital, expecting to 
drew on the account for his persenal needs. Section 4-68 
guthorised defendant eatematically to ect as plaintiff's 
conservator. Defendant asevued this position fer the purpose 
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of paying the balance in plaintiff s account to himself, 


as billing agent fer the State, to cover plaintiff's hospital 
bill. ‘Though plaiaciff's ebligatien to pey these costs was 
entirely lawful, Me@mliffe 5 held that defendant's eutomatic 
“appointaeat”" as conservator violated due process requiremen 
defendant's acquisition of the $150 was therefore wmilewful. 

Plaintiff’s eemplaint sought, in addition to 
declaratory relief, en order that the State retura plaiatiff’ 
funds. McAuliffe I deferred such a ruling, and indicated tha 
if the State failed te return the funds in response to the 
declaratory judgment, plaintiff could move for supplemental 
relief, at which time the Court would be confronted with the 
issue of sovereign immunity, 377 F.Supp. at 906, a. 13. The 
State declined to return the money, and the present motion | 
for an order directing the return, and for attorneys’ fees 
and costs, followed. Defendant has responded to the motion 
by urging thet this Court is without jurisdiction. He argues 
thet he is sued in his official capacity, that the State ‘as 
not consented to be sued, end ..et the claim for senetary 
relief is therefore barred by the Eleventh Amendment. 

The initial question is whether the Lleventh Amend- 


| ment, if not waived, provides protection agais tt plaiatiff's 


claims. Edelman v. Joréep, 415 U.S. 651 (1974), suggests tha 


| 1¢ does. Like the claim there fe@ retroactive welfare bene- 
] 

| fits, plaintiff's claims here will be paid froa the State 

| treasury and are owed because of a breach of « legal éuty by 


a State official. Plaintiff contends Jordan, which did not 


ade 


imvolve money taken fro. the claimgents, should be limited te 
elaine for gtete funds, pointing out thet the money sought 
here belenged to the plaintiff before the defendant sequirad 
it. 

The arjpment suggests that the Eleventh Amendment 
| doce net inoulaty « state fren elaine for restitution. Such 
an exception would still leave a steic protected from 
unlimited assaults en its fise, end would therefore appear 


consistent with the values generally protected by the 
dmentzent. The Supreme Court, however, has previously held 
the Amendment evailable to bar a tanpayer's claim for a 

ef his own mcney unlawfully collected. Ford Motor Co, v-. 
Department of Tressury, 323 U.S. <39 (1945). The claimant in 
Ford Moter Co, mede the decision, however umrillingly, to 


with his money, whereas plaintiff here hed his money taken 
with no action on his pert at all, but there is no intinstion 
in the opinions in Ford Meters Ge, er Jordan that origiuel 
owmership of the claimed funds determines Eleventh Amendment 
protection. Once the money enters the state treasury, the 


- Kieventh Amendment be. 5 its return. MeAuliffe may therefore 


recever only { the State hee waived the Anendzent's protectic: 
and consented to MeAuliffe'’s suit. 

Prier decisions ea Eleventh Amendment waiver offer 
| i:.de guidance. If the defendant's Lishility srese fron 
| activity outside the normal sphere of gsvermental eperations 
| waiver could be found, See Paxden v- Temminel B, Oo., 277 U.S. 
164 (1964). Rewergt. neither maintaining mental heelth 
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facilities, cf. Dewking v- Graig, 485 F.2d 1191 (4th Cir. 
1973); Rothstein v. Wyman, 467 F.2d 226 (24 Cir. 1972), nor 
soeking reimbursement from patients for the services provided 
in such “acilities, is so far beyond ususl state activities 
2/ 


as to remove Eleventh Amendment protections. But en issue 
of waiver nevertheless remains because of the pa. cular 

means by which the State suthorised the Commissioner to seek 
reimbursement for hospitalization expenses J With respect 


to each set of funds the question presented is whether the 


statute authorising the Commissioner's assumption of « 
fiduciary role states with cufficier® clarity that the 
Coumissioner will have the sazs exposure to suit as would a 


private citizen serving in the same role. See Edelmgn v. 


Jorden, gupra, 415 U.S. at 673. 
With respect to the funds taken by defendant as 


representative payee, the legislature provided explicitiy 
for the Commissioner to perform his fiduciary duties with 
precisely the same powers and obligations as any other 
fiduciary. Conn. Sen. Stat. § 4-68 creates the office of 
Estate Administrator, whose cccupant serv's under the 


Commissioner of Finarce amc Control. It was as the Estate | 


Administrator that the Commissioner became representative 
payee, see n. 1, supra. Section 4-6éc empowers one holding 
the office of Estate Administrator to act, inter ohia, in any 
fiduciary capacity “under . . . any instrumentality . . . of 
the Uaic.. States qualified to appoint fiduciaries . .. .” 
The stetut.. grants the Adwinistrator all “the seme rights and 


powers" of other fiduciaries, and subjects him to "the same 
duties and obligati b i on 
guardians, conservators, administrators and other fiduci- 
aries ...." (Emphasis added.) The Department of Health, 
Education and Welfare is without doubt an instrumentality of 
the United States qualified to appoint fiduciaries, and a 
representative payee clearly is suc; a fiduciary, see 20 C.F.R 
§ 404.1601 et seq. 

The conclusion is the same with respect to the 
statute authorizing the Commissioner's service as conservator. 
Conn. Gen. Stat. § 4-638g empowers the Commissioner, as statu- 


tory conservator, to “hold or use such property or funds for 


the support and benefit of such person in the same manner as 


a duly appointed conservator . . . / (Emphasis added. ) 


Each statute describes the roles available to the 
Commissioner by reference to traditional fiduciary relation- 
ships with clearly defined sets of powers and duties. Each 
statute must thus be taken to reflec’ not only en intent to 
allow the Coumissioner to serve effectively as the State's 
bill collector, but also a caiefully expressed concern that 
the Copmissioner do sc with strict regard for the usual legal 
rights of persons in plaintiff's circumstances. When the 
legislature authorized the Commissioner to become 4 
it took into account all the content that centuries of 
judicial construction have added to that title. Similarly, 
although the tera "representative payee" does no* appear in 
§ 4-68c, the references in earlier portions of that statute 
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to specific fiduciary roles make plain thet the Commis sioner 
is to perform the functions of e particular office and not 
merely receive checks for the benefit of the State. 

Neither statute estates in terms that the Coumissi 
qua fiduciary is subject to suit, but such language is for the 
foregoing reasons, if not superfluous, certainly unnecessary. 
Zach statute involved here very clearly imposes on the | 
Commissioner the obligations normally associated with the 
offices he is empowered to assume. Such careful specification 
of obligations would be meening less unless the legislature 
had contemplated that the normal means for enforcing such 
obligations would be available. The inference is thus 
inescapeble that the Connecticut General Assembly has consent 
to suits against the Comaissioner of Finance end Coatrol to 
enforce fiduciary obligations aseumed by him when he acts 
pursuant to the authority of Conn. Gen. Stat. $$ 4-68c and 
4-68. 

There remains for consideration the liability of a 
fiduciary for the actions taken by the defendant. That 
liability is clear as to the $1,098.07 used to pay the obliga- 
tion unconstitutionally created by § 17-318. By consenting 
for his ward te payments not coustitutionally required, the 
Commissioner violated his fiduciary dutie:. When a fiduciary 
receives funds to be used fer the benefit of his ward, he 
becomes debtor to the war’ ‘or that emount, cf,, Lawrence V- 
Security Co., 56 Conn. 423, 41 (1888), and he relieves hinu- 
self of that obligation only by mcking payments to or for the 
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benefit of the ward. Ibid. An improper payment does not 

affect the debtor-creditor relatioaship thus established, but 

rather becomes the ;."rsonal obligation of the fiduciary. 

Elmendorf v. Poprocki, 155 Conn. 115, 120 (1967); Lawrence v. , 
Security Co., ra; Brown v. E=gleston, 53 Conn. 110, 116-17 

(18685). 

Among the duties impesed on Connecticut fiduciaries 
is the protection of the ward's assets from unjust and illegal 
claims. Winchell v. Sanger, 73 Conn. 399 (1900); Clement's 
Appeal from Probate, 49 Conn. 519 (1882). A fiduciary who 
makes animproper payment is accountable to his ward for the 
sum so disbursed, £ dorf v. Poprocki, supra; Dettenborn v. 
Hartford Nationa’ Bank & Trust Co., 121 Conn. 388 (1936); 
Brown v. Eggleston, supra, and good faith is no defense to 
that liability. C£., State v. Washburn, 67 Conn. 187 (1896); 


Stempel v. Middletown Trust Co., 7 Conn.Supp. 205 (Super. Ct, 
Htfd. Cty. 1959), remanded on other grounds, 127 Conn. 206 


(1940). If restitution is not made voluntarily, it may be 
ordered by # Court. Ibid. 

Defendant's breach of duty also involves a second 
element. The funds were taken not only in payment of an 
obligation unconstitutionelly imposed, but also for the bene- 
fit of the fiduciary and the fiduciary’s employer. See 
Clement's Appeal from Probate, supra; Holbrook v. Brooks, 33 
Conn. 347 (1866). Under all the circumstances, the breach 


of trust is patent, and restitution is a particularly appro- 


priate remedy. 
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The appropriateness of surcharging the Commissioner 
for his acts as conservetor im using the $150 of social 
‘security payments is somewhat less obvious. Although the 
Commissioner's appointment as eonssrvetor pursuant to § 4-68, 
was defective, the payment he made in that capacity was in 
response to a legitimate obligation imposed on plaintiff to 
reimburse the State, te the extent he was able, for the 
| expenses of his cere. It could be argued that on these facts 
| the Connecticut courts would treat the Commissioner as © 
guardian de gon tert, see C.J.8. Guardian end Ward § 3 at 13, 
and credit him for the expenditures. See In re Gilfilles’s 
Estate, 170 Pa. 185, 32 A. 383 (1893). 
| Defendant has chosen te rely solely on the Eleventh 
Amendment defense, however, see Fed. BR, Civ. P. 12(b). He 
| has not raised any other defense, perhaps because he has con~- 
cluded thet his status more closely resembles that of a 
creditor who would not be permitted to reach these social 
security funds, Philpott v. Essex Gouty Welfare Beard, 409 
| U.S. 413 (1973), 42 U.8.C. § 407, than it does that of bona 
fide fiduciary who could eppropristely epply the funds agains 
plaintif.” s obligation te the State, see 20 C.F.R. § 404.1606. 
See also McDougeld v. Herten, 361 F.Supp. 1325, 1326 a. 2 
(D. Conn, 1973) (three-judge eourt). In any event, the 


Eleventh Amer‘eent defense has failed, no other defense has 
been interposed, and restitution is therefore proper. 
Plaintiff's metion for attorngye' fees stands on & 


different footing. The Court does have discretionary euthori 
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to award fees in oe § 1983 suit, Bridgepost Querdians, Inc, v. be 
Members of Bridgeport Civil Service Comission, 497 F.2d 1113 

(24 Cir. 1974), but the facts of the present case do not make 

such an award appropriate. Defendant's conti ued refusal to 

refund the money, even after the declaratory judgueat, raised 

legitimate and substantial questieas of Eleventh Amendment 

lew. The refusal certainly cannet be characterized as that 


‘ws of “unreasonable, obdurste obstinacy” that justifies 

imposing attorneys’ fees ae a penalty, compare Stolberg v. 
the State of Conmecticut, 474 ¥.24 485, 490 (24 Cir. 1973). 
Section 1983 itself provides no explicit encouragement fer 
‘the award of attorneys’ fees, Bridgeport Quardians, suprs, 


497 ¥.2d at 1115; compare Bradley v. Richmond School Bourd, 
416 U.S. 696 (1974), and plaintiff's victory has not created 


a fund for the benefit of a elass, sec id, at 706 a. 8. 
hecordingly, it is hereby ORDERED that judgment 

enter against the defendant Commissioner of Finance ard 

Control for $1,096.07 plus $150.00, with interest at 6% from 

| June 30, 1972, and January 19, 1973, respectively. Plaintiff’ 

motica for attorneys’ fees is denied, but he may recover his 


costs. 


| Dated at Mew Haven, Connecticut, this _// day of 
| January, 1975. 


Jon 0. Hewean 
Uaited States District Judge 
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FOOTNOTES 


1/ Although the etatute does not provide explicitly 
for the Commissioner's assumption of the role of representati 
payee, plaintiff has alleged that this statute confers such 
authority, defendant has not disputed the con*ention, and no 
contrary authority has been found. 


2/ Though the State undoubtedly performs « 
traditional function in seeking to collect funds owing to it, 
there is room for doubt whether the means used here are 
sufficiently within normal State activity to preserve Eleventh 
Amendment protection. Huving a state official act as repre~- 
sentative payee and as conservator for one alleged to owe 
funds may be valid techniques for collecting money, but they 
are somewhat unusual. Decision need not rest on this dis- 
tinction, however, in view of the way the State employed 
these techniques. 


3/ The situation would have been entirely different 
if, for example, a relative of plaintiff had served as repre- 
sentative payee and as conservator. If the State had 
collected from such a private fiduciary, the Eleventh Amend- 
ment would clearly have barred plaintiff's claims, even if 
the obligatiao to pay was later declared to be without legal 
foundation or if there was a defect in the procedure for 
designating the fiduciary. 


4/ Neither statute involved here raises the questi 
whether a consent to suit permits such suits to be brought 
only in state courts, or in both federal and state courts. 
Compare, &.£:> Ford Motor Co, v. Dept, of Treasury, supra; 
Medicenters of rica v. Commonwealth of Va., 373 


F.Supp. 305 (£.D. Va. 1974), to Flores v. Norton & Ramsey 
Lines, Inc., 352 F.Supp. 150 (W.D. Tex. 1972). 
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DISTRICT OF CONNFCTICUT 


ROBERT A. HcAULIFFE 


CIVIL NO. 15,687 


ADOLF CG. CARLSON, COMMISSTONER 
OF FLNAICE AND CONTROL OF THF 
STATE OF CONNECTICUT 


idl 


SUPPLEMENTAL JUDGMENT 
This cause having come on for consideration on Plaintiff's 
Notion for Supplemental Pelicf and the Court having rendered its 
Ruling, on Plaictiff£'s Motion for Supplerental Relief, under date of 


January 16, 1975, granting supplemental relief md denying plaintiff's 


motion for attornevs' fees, 

It is ORDERED and ADJUDGLD that judpment be and is hereby 
entered in favor-of the plaintiff to recover of the defendant 
Commissioner of Finance and Control the sum of ONE THOUSAND NINETY-EIGUT 
l DOLLARS AND SEVEN CENTS ($1,098.07) plus ONE HUNDRED FIFTY DOLLARS 


($150.09), with interest at 6% from June 30, 1972 and January 19, 1973, 


| respectively, with his costs of action. 
Dated at New Haven, Connecticut, this 17th day of January, 


1975. 


Sylvester A. Markowski 


Depity ly Charge 
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